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I. INTRODUCTION 

Amici curiae American Civil Liberties Union of 

Washington and Washington Coalition for Open Government 

(both these entities will be collectively referenced throughout as 

“amici curiae”) argue that this Court should accept review of the 

instant matter because the Washington State Court of Appeals 

Division II (“Division II”) erred when it failed to extend the 

statute of limitations for this Public Records Act (“PRA”) matter 

beyond the one-year time period set forth by the legislature, and 

because expansion of well-settled PRA jurisprudence is 

necessary to balance systemic inequities in our law enforcement 

and justice systems.  As outlined below, these arguments fail.  

II. ISSUE PRESENTED 

Should this Court accept discretionary review of this PRA 

case under RAP 13.4(b)?  

Answer: No, there are no grounds under which 

discretionary review of this matter is warranted.  
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III. COUNTER STATEMENT OF THE CASE 

The City relies on the Counter Statement of the Case as 

laid out in its Answer to Plaintiff’s Petition for Review.  

IV. REASONS WHY REVIEW SHOULD BE DENIED 

A petition for discretionary review shall only be accepted 

if the petition meets specific criteria as identified in RAP 13.4(b).  

Both the Petitioner and the above identified amici curiae fail to 

establish any of the criteria identified by RAP 13.4(b) necessary 

for discretionary review and, as such, review of this matter must 

be denied. 

A. Division II’s holding in Earl does not conflict with this   

 Court’s previous decisions applying the common law 

“Discovery Rule.”  
 

Amici curiae argue that under this Court’s holding in U.S. 

Oil & Ref. Co. v. Department of Ecology, 96 Wn.2d 85, 633 P.2d 

1329 (1981), Division II erred when it did not extend the statue 

of limitations beyond the one year period allowed by the statute. 

See RCW 42.56.550(6).  
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The facts and legal issues at play in U.S. Oil, however, are 

obviously and undeniably distinguishable from the facts in the 

matter presently before this Court. First, U.S. Oil involved the 

regulation of the discharge of pollutants by the Washington State 

Department of Ecology (“DOE”). U.S. Oil, at 87. Under DOE 

regulations, businesses – like U.S. Oil – are required to self-

report discharge of pollutants. Id. In that matter, U.S. Oil filed 

the required reports, but the reports were inaccurate in that they 

did not disclose that U.S. Oil had exceeded it effluent limits. Id. 

The DOE had no way to know that the required reports filed by 

U.S. Oil were inaccurate. Id. U.S. Oil did not dispute that it had 

submitted inaccurate reports and had illegally discharged 

pollutants. Id. U.S. Oil argued, however, that it should avoid 

penalty for the illegal discharge and false reports because the 

statute of limitations had run. Id. The facts in U.S. Oil are in no 

way analogous to a PRA claim such as that presently being 

considered by this Court.  
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More importantly, however, this Court expressly limited 

its adoption of the discovery rule in U.S. Oil to “actions brought 

by DOE to collect penalties for unlawful waste discharges.” U.S. 

Oil, at 94 (emphasis added). Accordingly, based on this Court’s 

clear and definitive holding in U.S. Oil, Division II did not err or 

create any conflict or inconsistency when it refused to apply the 

discovery rule in Earl’s PRA action.  

B. Division II’s holding in Earl does not conflict with this  

          Court’s previous decisions applying Equitable 

          Tolling.   
 

Amici curiae argues that Division II erred when it failed to 

extend the statute of limitations beyond the statutorily imposed 

one-year period by operation of the doctrine of Equitable Tolling.  

This argument inexplicably turns a blind eye to both critical facts 

of the instant case and the relevant precedent created by this 

Court’s recent holding in Fowler v. Guerin, 200 Wn.2d 110, 119, 

515 P.3d 502 (2022).  

Importantly, Division II found “Earl presents no evidence 

to suggest that the City made deliberately false, misleading 
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assurances which caused the statute of limitations to lapse” and, 

accordingly, Division II properly refused to equitably toll the 

statute of limitations applicable to Earl’s PRA Claim. Earl at *21. 

Amici curiae argue that, in light of this Court’s decision in In re 

Pers. Restraint of Fowler, 197 Wn.2d 46, 479 P.3d 1164 (2021), 

Division II erred when it held that Earl was required to provide 

sufficient evidence establishing each of the conditions necessary 

for Equitable Tolling mandated by Millay v. Cam, 135 Wn.2d 

193, 206, 955 P.2d 791 (1998). Like Petitioner, amici curiae 

assert that this Court’s decision in In re Pers. Restraint of Fowler 

dispensed with the Millay criteria and, as such, Earl’s PRA Claim 

should be eligible for Equitable Tolling and ultimately 

considered timely.  

The position put forward by amici curiae ignores that this 

Court made it abundantly clear in its very recent decision from 

Fowler v. Guerin, that: 

[t]he four-part standard set forth in Millay remains the 

standard for equitable tolling of statutes of limitations in 

civil actions under Washington law. Washington courts 
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must evaluate each part of this standard in light of the 

particular facts of each case and should equitably toll the 

applicable statute of limitations only when all four parts of 

the Millay standard are satisfied.  

 

Fowler v. Guerin, at 124-25 (Aug. 18, 2022)(emphasis added).  

 

Accordingly, Division II’s application of the Millay 

factors in its Equitable Tolling analysis below does not conflict 

with this Court’s jurisprudence and, as such, the reaching 

arguments presented here by amici curiae must fail.  

C. This matter raises no issue of substantial public 

           interest that required review by this Court.  

   

Amici curiae argue that this Court should implement both 

Equitable Tolling and a common law discovery rule in all PRA 

cases to promote the PRA’s purpose - i.e., to hold governmental 

agencies accountable and to prevent injustice. Under the theories 

advanced by amici curiae, there would be no finality in PRA 

requests. Instead, the discovery rule would apply in every single 

PRA case – effectively nullifying the statute of limitations 

created by the Legislature through its enactment of RCW 

42.56.550(6). This Court has already concluded “leaving no 
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statute of limitations or imposing a different statute of limitations 

based on an agency’s response” would lead to an “absurd result.” 

Belenski v. Jefferson Cty., 186 Wn.2d 452, 460-61, 378 P.3d 176 

(2016). Amici curiae have failed to identify any provision under 

RAP 13.4(b)(4) that would support review based on this 

argument.   

V. CONCLUSION

The arguments presented by amici curiae wholly 

disregard both the evidence developed in the case below as 

well as our State’s longstanding PRA jurisprudence including 

this Court’s recent published decisions that are directly on 

point. For the reasons outlined above, this Court should 

decline review of this matter. The inapposite arguments of 

amici curiae regarding policy considerations should have no 

impact on this Court’s analysis of this appeal.  

// 

/ 
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This document contains 778 words, excluding the parts of 

the document exempted from the word count by RAP 18.17.  

DATED this 15th day of November, 2022. 

   WILLIAM C. FOSBRE, City Attorney 

 

 

   By: /s/ Michelle N. Yotter    

MICHELLE N. YOTTER,  

WSBA #49075 

    Deputy City Attorney  

Attorney for Respondent City of 

Tacoma 
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